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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 1st day of October, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10033
V.

CHAD L. ELFRI NK

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed froman initial decision of
Adm ni strative Law Judge Jerrell R Davis, issued orally at the
concl usi on of an evidentiary hearing held on May 2, 1990.' By
that decision, the |aw judge affirmed the Adm nistrator's
determ nation that respondent had violated sections 91. 79(a) and

(b) and 91.9 of the Federal Aviation Regulations ("FAR " 14

'An excerpt fromthe transcript containing the initial
decision is attached.
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C.F.R Part 91) in connection with a flight conducted on August
20, 1988.° However, the | aw judge reduced the sanction ordered
by the Adm nistrator for such alleged FAR violations froma 45-
day suspension of respondent's airman certificates to one of 15
days.’

In the anended order of suspension (which served as the
conplaint), the Adm nistrator alleged the foll ow ng:

"1l. You are now, and at all tinmes nentioned herein

were, the holder of Comercial Pilot Certificate

No. 472922333 and Flight Instructor Certificate
No. 472922333.

2. On August 20, 1988, you operated G vil [A]ircraft
No. N4709P, a Cessna Model 152, as pilot-in-

command with a passenger on board, on a Visual
Fli ght Rul es (VFR) flight in the area of Mali bu,
Cal i fornia.

3. The aircraft was the property of Gunnel
Avi ation, an FAA certificated flight school.

’FAR § 91.79(a) and (b), which have since been recodified as
8 91.119(a) and (b), read as foll ows:

"§ 91.79 Mninumsafe altitudes; general.

Except when necessary for takeoff or |anding, no person nmay
operate an aircraft below the follow ng altitudes:

(a) Anywhere. An altitude allowing, if a power unit fails,
an energency |l anding w thout undue hazard to persons or property
on the surface.

(b) Over congested areas. Over any congested area of a
city, town, or settlenent, or over any open air assenbly of
persons, an altitude of 1,000 feet above the highest obstacle
Wi thin a horizontal radius of 2,000 feet of the aircraft.”

FAR & 91.9, which has since been anended and recodified as
§ 91.13(a), provided as foll ows:

"§ 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

*That reduction in sanction was not appeal ed by the
Adm ni strator.
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4. The purpose of the flight was to give flight
instruction to a student pilot.
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5. On the occasion of this flight, at about 1700 hours
PDT, when not necessary for a takeoff or I|anding,
you operated or caused to be operated N4709P,

over a congested area of Malibu, nanely Cvic
Cent er Way, at an altitude of 250 feet AG.

[ above ground | evel ], descendi ng over a Hughes
Mar ket and t he Mal i bu Country Market, flaps
down and sl ow speed, until it reached an
altitude of about 100 feet AG, headed toward a
field just south of the Court House at 23525 CGvic
Center Way. Wen at an altitude of about 100
feet AG over the Malibu Country Market, you

began a clinb out. There were many shoppers in
the markets and adj acent parking |ots.

6. Aircraft NA709P is a single-engine aircraft.

7. During initial clinb out, in the event of an engi ne
failure, an energency | anding could not be nade
W t hout undue hazard to persons or property on
t he surface."

In his answer, respondent, who is acting pro se, denied the
all egations set forth in paragraphs 5 and 7 of the conplaint and
admtted the remaining allegations stated therein. He also
denied commtting any of the FAR violations alleged. However, at
the hearing respondent admtted to a violation of section
91.79(b).* Accordingly, the Board's review of this case will be
limted to a determination of whether the |aw judge erred in
finding respondent in violation of FAR sections 91.79(a) and
91.09.

Respondent has, in connection with his appeal, contended
that the evidence failed to establish that the flight in question
was conducted in such a manner as to create an undue hazard to

persons or property on the surface in the event that the aircraft

‘See Tr. 181.
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| ost power and an energency | anding had been required. In
support of this assertion, respondent maintains that an FAA
avi ation safety inspector who testified at the hearing indicated
that the aircraft could have been | anded in an open field w thout
posi ng a danger to such persons or property.?®

The Adm nistrator has submtted a reply brief, in which he
urges the Board to affirmthe |law judge's initial decision.

Upon consi deration of the briefs of the parties and the
entire record, the Board has determ ned that safety in air
commerce or air transportation and the public interest require

affirmation of the Adm nistrator's order as nodified by the |aw

°In his appeal brief, respondent also asserted that the |aw

judge erred in quashing subpoenas directed at "2" FAA enpl oyees
whom he intended to use as expert witnesses. A review of the
record reveal s that respondent subpoenaed one indivi dual enployed
at the Mnneapolis, Mnnesota Flight Standards District Ofice
(FSDO) less than two weeks prior to the hearing. That subpoena
was quashed by the | aw judge upon notion by the Adm nistrator.
Additionally, less than one week before the schedul ed heari ng,
respondent sought a continuance on the basis that another
i ndi vi dual, who was enployed at the Los Angeles, California FSDO
woul d be unable to be present to testify on that date. It does
not appear that that individual was subpoenaed by respondent.
The notion for a continuance was opposed by the Adm nistrator,
and that notion was denied by the law judge. 1In neither case did
respondent relate the rel evance and scope of the evidence he
expected to elicit fromthese individuals, and in both cases the
Adm ni strator asserted--and respondent did not controvert--that
such individual s had no personal know edge of the events
described in the conplaint. As 49 CF. R § 821.20(a) requires
that parties to certificate actions show the general rel evance
and reasonabl e scope of evidence they seek via subpoena and 49
CF.R 8§ 9.5(a) explicitly bars FAA enpl oyees from providi ng
expert testinony for parties other than the United States in
proceedings in which the United States is involved (and permts
t hose persons to testify only "as to facts" in such situations),
we find that the aw judge did not err in either of his actions.

In this regard, see Administrator v. Sins and MGhee, 3 NISB 672
(1977), affirmed 662 F.2d 668 (10th G r. 1981).
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j udge, whose findings we adopt as our own.

At the hearing, a nenber of the air crew of the |oca
sheriff's departnent testified that he had observed the flight in
question while on duty in a helicopter. That deputy sheriff
indicated that he first saw respondent's aircraft flying | ow over
a knoll, and that he continued to observe it as it proceeded in a
westerly direction over an open field, just beyond the Mlibu
Country Market.® He also testified that respondent's aircraft
was descending at the tine, and that it was fl owm over the open
field as low as 100 feet AG,’ at an estimated airspeed of 50
knots and wth flaps down, before it commenced a clinbing |eft
turn which took it in a southerly direction over the Pacific
Coast Hi ghway, the residences of Malibu Col ony, the beach and,
finally, the Pacific Ccean. The deputy further related that the
di stance fromthe open field to the shoreline was about one mle,
and noted that respondent's altitude was approxi mately 200 feet
AGL over the Pacific Coast Hi ghway and 250 to 400 feet AG. over
Mal i bu Colony. In addition, he indicated that there were many

vehi cl es, shoppers, beachgoers, surfers and fishernen in the area

‘The deputy related that the helicopter was on the ground
with its engines running when he observed respondent’'s aircraft
flying over the knoll, and that his partner (who was operating
the helicopter) imediately took off, so that the remainder of
hi s observation of respondent's aircraft was fromthe air. Tr.
58- 59.

"The deputy noted that he had determned that respondent's
altitude was 100 feet AG at that point by both visual estimation
and the altineter reading on his helicopter, which was level with
respondent's aircraft at the tine. |1d. 66, 77-78.



at the tinme of the incident.

Al so testifying at the hearing was an FAA avi ation safety
i nspect or who gave his expert opinion that, based upon such
informati on and a series of photographs of the area taken
subsequent to the incident (Ex. G 4), respondent's aircraft would
have created an undue hazard to persons and property on the
surface had it experienced engine failure, necessitating an
energency | anding, during the clinbout and | eft turn phase of the
flight.®

The | aw judge, in considering the evidence of record inits
entirety, including that set forth above, found respondent in
viol ation of FAR sections 91.79(a) and 91.9.° As there was

anpl e evidentiary support for such a determ nation, the Board

In this regard, while the inspector indicated that it
may have been possible for the aircraft to have been |l anded in
the open field without creating a hazard to persons or property
on the surface had a power failure occurred prior to the
commencenent of the clinbout and left turn, he was steadfast in
his belief that the aircraft would have posed a threat to persons
and property on the surface if a | oss of power experienced during
t he execution of that maneuver made an energency | andi ng
necessary. Among the factors cited by the inspector in support
of this conclusion were that the new flightpath took the aircraft
over a congested area and that the raising of flaps associated
with the clinbout would have initially reduced lift, thereby
dimnishing the aircraft's airspeed-to-glide ratio and, thus, its
ability to clear the area prior to |landing w thout causing injury
to persons or property below. See Tr. 123-24, 151-52, 157-58.

In his initial decision, the |law judge indicated that
the establishnment of operational FAR violations resulted in his
finding of a 8§ 91.9 violation on a derivative basis. Tr. 220.
Such reasoning is in accord with nunmerous Board decisions. See
e.g., Admnistrator v. Cory, NISB Order EA-2767 at 6 (1988);
Adm nistrator v. Dutton, NTSB Order EA-3204 at 6-7 (1990);
Adm nistrator v. Thonpson, NTSB Order EA-3247 at 5 n.7 (1991).
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will not disturb it on appeal. Thus, we hold that the | aw judge
did not err in affirmng the Admnistrator's finding of the FAR
vi ol ati ons al |l eged.
Turning to the matter of sanction, we find that the 15-day
suspensi on of respondent's airman certificates ordered by the | aw
judge is lenient in view of the FAR viol ations established, and

that no further reduction in sanction i s warranted.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is denied;
2. The Adm nistrator's order, as nodified by the |aw judge,
is affirmed; and
3. The 15-day suspensi on of respondent's airnman
certificates shall comrence 30 days after the service
of this order.™
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



